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§1114.3

§1114.3 Admissibility of business

records.

Any writing or record, whether in the
form of an entry in a book or other-
wise, made as a memorandum or record
of any act, transaction, occurrence, or
event, will be admissible as evidence
thereof if it appears that it was made
in the regular course of business, and
that it was the regular course of busi-
ness to make such memorandum or
record at the time such record was
made, or within a reasonable time
thereafter.

§1114.4 Documents in Commission’s
files.

If a party offers in evidence any mat-
ter contained in a report or other docu-
ment open to public inspection in the
files of the Commission, such report or
other document need not be made
available at the hearing.

8§1114.5 Records in other Commission
proceedings.

If any portion of the record before
the Commission in any proceeding
other than the proceeding at issue is
offered in evidence, a true copy will be
presented for the record.

§1114.6 Official notice of corrobora-
tive material.

The Commission or a hearing officer
may take notice of official records,
records in other Commission proceed-
ings, or other materials which are oth-
erwise subject to specific rules govern-
ing admissibility regardless of compli-
ance with the full technical provisions
of such rules, where the admissibility
of the evidence is for purposes of cor-
roboration of testimony presented or
to evaluate the credibility of testi-
mony or allegations made in proceed-
ings where the public interest is not
otherwise adequately represented by
counsel capable of fully complying
with such rules.

§1114.7 Exhibits.

(a) Generally. Whenever practical the
sheets of each exhibit and the lines of
each sheet should be numbered. If the
exhibit consists of five or more sheets,
the first sheet or title-page should be
confined to a brief statement of what
the exhibit purports to show with ref-
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erence by sheet and line to illustrative
or typical examples contained therein.
The exhibit should bear an identifying
number, letter, or short title which
will readily distinguish it from other
exhibits offered by the same party. It is
desirable that, whenever practicable,
evidence should be condensed into ta-
bles. Whenever practicable, especially
in proceedings in which it is likely that
many documents will be offered, all the
documents produced by a single wit-
ness should be assembled and bound to-
gether, suitably arranged and indexed,
so that they may be identified and of-
fered as one exhibit. Exhibits should
not be argumentative and should be
limited to statements of facts, and be
relevant and material to the issue,
which can better be shown in that form
than by oral testimony.

(b) Reference to tariff authority, routes,
and distances. All exhibits showing
rates, fares, charges, or other tariff or
schedule provisions must, by appro-
priate Interstate Commerce Commis-
sion number reference, indicate the
tariff or schedule authority therefor. If
distances are shown, they must also
show the authority therefor, and, by
lines, highways, or waterways, and
junction points, the routes over which
the distances are computed. The routes
over which the distances are computed
need not be shown when such distances
are specifically published in a tariff or
schedule lawfully on file with the Com-
mission, or definitely ascertainable
from a tariff or schedule on file with
the Commission showing rates pre-
scribed by the Commission and based
on short line distances, or short-high-
way distances, provided the exhibit
makes specific reference to such tariff
or schedules as provided by this sec-
tion.

Subpart B—Discovery

§1114.21 Applicability; general provi-
sions.

(a) When discovery is available. (1) Par-
ties may obtain discovery under this
subpart regarding any matter, not
privileged, which is relevant to the
subject matter involved in a proceed-
ing other than an informal proceeding.
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For the purpose of this subchapter, in-
formal proceedings are those not re-
quired to be determined on the record
after hearing and include informal
complaints and all proceedings as-
signed for initial disposition to em-
ployee boards (except the review
boards) under §1011.6.

(2) 1t is not grounds for objection
that the information sought will be in-
admissible as evidence if the informa-
tion sought appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence.

(b) How discovery is obtained. (1) In
non-rail licensing proceedings governed
by 49 CFR part 1160, no discovery pro-
cedures may be used unless the Com-
mission, upon its own motion or upon
verified petition of a party, shall have
entered a decision approving discovery.

(2) In other proceedings other than
those governed by 49 CFR part 1160,
those discovery procedures providing
for the service of written interrog-
atories and requests for admissions
(881114.26 and 1114.27) may be used by
parties without filing a petition and
obtaining prior Commission approval.
The other discovery procedures may be
used only when the Commission, upon
its own motion or upon verified peti-
tion of a party, has entered a decision
approving discovery.

(3) Whenever possible a petition for
discovery must be filed in sufficient
time to allow for the filing of replies
and for consideration by the Commis-
sion without requiring the postpone-
ment of any hearing or the submission
of initial statements under modified
procedure. Use of discovery in those
circumstances where no petition is re-
quired must also be accomplished
whenever possible without requiring
any such postponement.

(c) Protective conditions. Upon motion
by any party, by the person from whom
discovery is sought, or by any person
with a reasonable interest in the data,
information, or material sought to be
discovered and for good cause shown,
any order which justice requires may
be entered to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
or to prevent the raising of issues un-
timely or inappropriate to the proceed-
ing. Relief through a protective order
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may include one or more of the follow-
ing:

(1) That the discovery not be had,

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time and
place;

(3) That the discovery may be had
only upon such terms and conditions as
the Commission may impose to insure
financial responsibility indemnifying
the party or person against whom dis-
covery is sought to cover the reason-
able expenses incurred;

(4) That the discovery may be had
only by a method other than that se-
lected by the party seeking discovery;

(5) That certain matters not be in-
quired into or that the scope of discov-
ery be limited to certain matters;

(6) That discovery be conducted with
no one present except persons des-
ignated in the protective order;

(7) That a deposition after being
sealed be opened only by order of the
Commission;

(8) That a trade secret or other con-
fidential research development or com-
mercial information not be disclosed or
be disclosed only in a designated way;
and

(9) That the parties simultaneously
file specified documents or information
enclosed in sealed envelopes to be
opened only upon direction or order of
the Commission.

If the motion for a protective order is
denied in whole or in part, the Commis-
sion may, on such terms and conditions
as it deems just, enter an order requir-
ing any party or person to provide or
permit discovery. A protective order
under this paragraph may only be
sought after, or in conjunction with, an
effort by any party to obtain relief
under §§1114.24(a), 1114.26(a), or 1114.31.

(d) Sequence and timing of discovery.
Unless the Commission upon motion,
for the convenience of parties and wit-
nesses and in the interest of justice, or-
ders otherwise, methods of discovery
may be used in any sequence and the
fact that a party is conducting discov-
ery, whether by deposition or other-
wise, should not operate to delay any
party’s discovery.

(e) Stipulations regarding discovery.
Unless otherwise ordered, a written
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stipulation entered into by all the par-
ties and filed with the Commission
may:

(1) Provide that depositions be taken
before any person, at any time or
place, upon sufficient notice, and in
any manner and when so taken may be
used like other depositions; and

(2) Modify the procedures provided by
these rules for other methods of discov-
ery.

§1114.22 Deposition.

(a) Purpose. The testimony of any
person, including a party, may be
taken by deposition upon oral exam-
ination.

(b) Petition. The petition requesting
an order to take a deposition and per-
petuate testimony or to produce docu-
ments and materials:

(1) Should set forth the facts it de-
sires to establish and the substance it
expects to elicit;

(2) Should be served upon all parties
to the proceeding and upon the person
sought to be deposed and/or the custo-
dian of the documents or materials
sought to be produced;

(3) Should set forth the name and ad-
dress of the witness, the place where,
the time when, the name and office of
the officer before whom, and the cause
or reason why such deposition should
be taken; and

(4) Should specify with particularity
the documents and materials which the
deponent is requested to produce.

(c) Order. If the Commission is con-
vinced on its own initiative or by the
petition requesting an order to take a
deposition that the deposition will pre-
vent a failure or delay of justice, it will
serve an order upon the parties and the
witness, naming the witness whose dep-
osition is to be taken, specifying the
time when, the place where, and the of-
ficer before whom the deposition is to
be taken, and specifying the subject
matter of the examination and whether
the depositions shall be taken upon
oral examination or written interrog-
atories. The provisions for the taking
of the deposition specified in the Com-
mission’s order may or may not be the
same as requested in the petition. The
deposition may then be taken in ac-
cordance with these rules, and the

49 CFR Ch. X (10-1-96 Edition)

Commission may make orders of the
character provided by §1114.31.

§1114.23 Depositions; location, officer,
time, fees, absence, disqualification.

(a) Where deposition should be taken.
Unless otherwise ordered or agreed to
by stipulation, depositions should be
taken in the city or municipality
where the deponent is located.

(b) Officer before whom taken. Within
the United States or within a territory
or insular possession subject to the do-
minion of the United States, deposi-
tions should be taken before an officer
authorized to administer oaths by the
laws of the United States or of the
place where the examination is held.
Within a foreign country, depositions
may be taken before an officer or per-
son designated by the Commission or
agreed upon by the parties by stipula-
tion in writing to be filed with the
Commission.

(c) Fees. A witness whose deposition
is taken pursuant to these rules and
the officer taking same, unless he be
employed by the Commission, shall be
entitled to the same fee paid for like
service in the courts of the United
States, which fee should be paid by the
party at whose instance the deposition
is taken.

(d) Failure to attend or to serve sub-
poena; expenses. (1) If the party who
filed a petition for discovery fails to
attend and proceed with the taking of
the deposition and another party at-
tends in person or by representative
pursuant to an order of the Commis-
sion granting discovery the Commis-
sion may order the party who filed the
petition to pay to such other party the
reasonable expenses incurred by him
and his representative in so attending,
including reasonable attorney’s fees.

(2) If the party who filed a petition
for discovery fails to serve a subpoena
upon the witness and the witness be-
cause of such failure does not attend,
and if another party attends in person
or by representative because he expects
the deposition of the witness to be
taken, the Commission may order the
party who filed the petition to pay to
such other party the reasonable ex-
penses incurred by him and his rep-
resentative in so attending, including
reasonable attorney’s fees.
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